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Rule 35(b)(1) Statement  

In my professional judgment, the questions presented by this petition satisfy 

the criteria of Federal Rule of Appellate Procedure 35(b)(1). On the first question, the 

panel reached a conclusion that has brought this circuit into direct conflict with at 

least the Fourth, Eighth, Ninth, and Eleventh Circuits. That first question is:  

Is burglary of a vehicle that has been “adapted” for some non-transporta-
tion purpose such as “the overnight accommodation of persons” a “ge-
neric” burglary under Shepard v. United States? 
 

The second question is one that has caused considerable controversy in this circuit. 

The panel followed a previous published decision, but both cases adopted a conclu-

sion about Texas law that is in direct conflict with every Texas appellate court who has 

considered it. The second question is: 

Do Texas Penal Code § 30.02(a)(1) and (a)(3) represent two different 
burglary offenses or two different means of committing the single offense 
of “burglary?” 
 

En banc review of these questions is warranted because they are issues of exceptional 

importance. Fed. R. App. P. 35(a)(2).   
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Issues Meriting En Banc Consideration 

1. Is burglary of a vehicle that has been “adapted” for some non-transporta-

tion purpose such as “the overnight accommodation of persons” a “generic” burglary 

under Shepard v. United States? 

2. Do Texas Penal Code § 30.02(a)(1) and (a)(3) represent two different bur-

glary offenses or two different means of committing the single offense of “burglary?” 

Course of Proceedings and Disposition 

Appellant Michael Herrold pleaded guilty to possessing a firearm after felony 

conviction, reserving the right to challenge any application of the Armed Career Crim-

inal Act. (ROA.78). The district court applied ACCA over Mr. Herrold’s objection, 

but expressed a desire for guidance from this Circuit. (ROA.215). The court relied on 

a drug offense and two “burglaries”: 

� Possession of LSD with intent to deliver (PSR ¶ 31); 

� Burglary of a Building (PSR ¶ 34); and 

� Burglary of a Habitation (PSR ¶ 33). 

(ROA.234–235). The panel originally affirmed in a published opinion, but the Su-

preme Court granted certiorari, vacated this Court’s judgment, and remanded for fur-

ther consideration. See United States v. Herrold, 813 F.3d 595 (5th Cir.) (Herrold I, re-

printed at Pet. App. 4a), vacated, 137 S. Ct. 310 (2016). On remand, the panel held 

in an unpublished opinion that both of Mr. Herrold’s arguments were foreclosed by 

      Case: 14-11317      Document: 00513967499     Page: 10     Date Filed: 04/25/2017



2 

United States v. Uribe, 838 F.3d 667 (5th Cir. 2016). Pet. App. 3a. This petition focuses 

on the two burglary offenses. 1 If either was non-generic, the ACCA sentence must be 

reversed. 

Argument and Authorities 

This Court should rehear the case en banc. On the first question—whether bur-

glary of an adapted motor vehicle counts as a generic burglary under ACCA—this 

Court has never directly addressed the subject in an ACCA case. The Fourth, Eighth, 

Ninth, and Eleventh Circuits have all firmly answered “no.” On the second question, 

one panel of the Court has ruled that the statute is divisible, and rehearing en banc 

was denied. But that opinion did not grapple with Texas unanimity law. This case 

presents a unique opportunity to resolve one or both of these issues, once-and-for-all 

with the clarity that only an en banc merits opinion can provide.  

I. This Court should directly address and finally resolve whether burglary of 
a mothballed motorhome is a “generic” burglary. It is not. 

Burglarizing a “motor vehicle” is not generic burglary. Shepard v. United States, 

544 U.S. 13, 15–16 (2005). Texas burglary law defines “habitation” to include both 

                                           
1 In Herrold I, this Court also held that possession of a controlled substance with intent to offer 

to sell was a controlled substance offense. Pet. App. 8a–9a. That ruling was vacated by the Supreme 
Court, so the question is once again open in this circuit. On remand, the Court requested briefing 
limited to specified issues. The question is currently before the Court in United States v. Cain, No. 
16-11601. If the Court decides not to grant rehearing in this case, Mr. Herrold asks that the Court 
at least hold this petition until Cain is decided. 
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buildings and vehicles “adapted for the overnight accommodation of persons.” Texas 

Penal Code § 30.01(1) (emphasis added). Even if this definition were divisible, the 

Government produced no documents showing which alternative was proven in Mr. 

Herrold’s habitation conviction. (ROA.252). Texas prosecutors utilize the statute 

against defendants who vandalize unused “warehoused” motorhomes parked in a 

locked storage facility. (ROA.307–324). This is not generic burglary. 

A. The Supreme Court has repeatedly held that generic “burglary” ex-
cludes offenses committed in a motor vehicle. 

The Armed Career Criminal Act “makes burglary a violent felony only if com-

mitted in a building or enclosed space (‘generic burglary’), not in a boat or motor vehicle.” 

Shepard, 544 U.S. at 15–16 (2005) (emphasis added); accord Descamps v. United States, 

133 S. Ct. 2276, 2284, (2013); Chambers v. United States, 555 U.S. 122, 126 (2009); 

Nijhawan v. Holder, 557 U.S. 29, 35 (2009); Gonzales v. Duenas-Alvarez, 549 U.S. 183, 

187 (2007). 

Until recently, there was doubt about whether this principle could be limited 

to burglary of a “vehicle qua vehicle.” Recording of Oral Arg. at 00:39–1:30. Thus, in 

its October 2015 Supplemental Brief, the Government cited several other state bur-

glary offenses that can be committed in vehicles adapted for other purposes besides 

mere transportation. See U.S. Oct. 2015 Supp. Br. at 7 & Appendix. The Government 
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argued that these adapted vehicles should be considered “movable structures” rather 

than vehicles.  

The Supreme Court rejected that argument in Mathis v. United States, 136 S. 

Ct. 2243 (2016). The Court held that Iowa’s crime of burglary of an “occupied struc-

ture” was non-generic because it included burglaries committed against a “land, water, 

or air vehicle.” Mathis, 136 S. Ct. at 2250 (quoting Iowa Code § 702.12 (2013)). This 

Iowa statute does not apply to all vehicles; it only applies to those that are “adapted 

for overnight accommodation of persons, or occupied by persons for the purpose of 

carrying on business or other activity therein, or for the storage or safekeeping of any-

thing of value.” Iowa Code § 702.12; accord State v. Sanford, 814 N.W.2d 611, 617 

(Iowa 2012) (“Not all land vehicles will qualify for occupied-structure status under the 

statute.”). These adapted vehicles are vehicles, not “movable structures,” and they are 

excluded from generic burglary. 

Mathis helpfully provides “a good rule of thumb for reading” Supreme Court 

decisions: “what they say and what they mean are one and the same.” Mathis, 136 S. 

Ct. at 2254. Shepard said that a burglary is not a violent felony when it is committed 

in a “motor vehicle.” Shepard, 544 U.S. at 16. Texas undoubtedly prosecutes and con-

victs people for “burglary of a habitation” when they break into unused, mothballed 
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motor vehicles. (ROA.307–324). That means Texas burglary of a habitation prohibits 

conduct outside the reach of generic burglary. 

B. Most (if not all) circuits that have directly considered the issue have 
concluded that burglary of an adapted vehicle is nongeneric. 

Given the Supreme Court’s repeated emphasis of this principle, it is unsurpris-

ing that most circuit courts have accepted it and held that burglary of an adapted 

vehicle is nongeneric.  

In United States v. White, 836 F.3d 437 (4th Cir. 2016), the court analyzed the 

West Virginia crime of burglary of a “dwelling house.” Id. at 445 (quoting W. Va. Code 

§ 61–3–11(a)). The West Virginia crime is similar to the Texas “habitation” crime be-

cause West Virginia defines “dwelling house” to include a “self-propelled motor 

home.” White, 836 F.3d at 445 (quoting W.Va. Code § 61-3-11(c)). “Thus, in criminal-

izing burglary of a dwelling house, the West Virginia burglary statute encompasses 

conduct that is excluded from the definition of generic burglary.” Id. 

The Eighth Circuit recently agreed. United States v. Lamb, 847 F.3d 928, 931 

(8th Cir. 2017) (discussing Wis. Stat. § 943.10(1m)) (“Without question, [the statute], 

viewed as a whole, encompasses a broader range of conduct than generic burglary as 

defined in Taylor, such as burglary of railroad cars, ships, trucks, and motor homes.” 

(emphasis added)).  
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These Fourth and Eighth Circuit decisions are consistent with others in the 

Ninth and Eleventh Circuits.2 These four circuits recognize that burglary of a vehicle–

even one “adapted” or used for sleeping—is nongeneric. The Sixth Circuit reached a 

similar conclusion in United States v. Prater, 766 F.3d 501, 509, 511 (6th Cir. 2014), 

holding that “burglary of a vehicle, watercraft, inclosed motor truck, and inclosed mo-

tor-truck trailer do not match the generic offense,” even when “used” for lodging, 

business, or schooling. The decision here “conflicts with the authoritative decisions” 

                                           
2 See United States v. Lockett, 810 F.3d 1262, 1270 (11th Cir. 2016) (“South Carolina defines 

‘dwelling’ to include places ‘such as vehicles and watercraft’ that ‘fall outside the building or struc-
ture element of generic burglary.’”); United States v. McLeod, 808 F.3d 972 (4th Cir. 2015) (South 
Carolina “defines the term ‘building’ to include ‘any structure, vehicle, watercraft, or aircraft,’ . . . 
providing elements alternative to generic burglary.”); United States v. Mathis, 786 F.3d 1068, 1074 
(8th Cir. 2015), reversed on other grounds, 126 S. Ct. 2243 (2016); United States v. Henriquez, 757 F.3d 
144, 146 (4th Cir. 2014) (Maryland’s burglary of a dwelling offense was broader than generic bur-
glary because “there is a realistic probability that Maryland’s statute covers burglaries of motor vehi-
cles or boats—places that the United States Supreme Court has expressly excluded from generic bur-
glary”); United States v. Howard, 742 F.3d 1334, 1348 (11th Cir. 2014) (Alabama’s third-degree bur-
glary offense was nongeneric because Ala. Code § 13A-7-1(2) defines “building” to “include[ ] any 
vehicle, aircraft or watercraft used for the lodging of persons or carrying on business therein.”); 
United States v. Rainer, 616 F.3d 1212, 1215 (11th Cir. 2010), overruled on other grounds by Howard  
(“Even if used ‘for the lodging of persons or carrying on business therein,’ vehicles, aircraft, and 
watercraft are not ‘building[s] or structure[s]’ in the generic burglary sense.”); United States v. Grisel, 
488 F.3d 844, 850 (9th Cir. 2007) (en banc) (“The text of the [Oregon] statute expressly includes in 
its definition that which the Supreme Court expressly excluded from the generic, federal definition. 
Under Oregon law, “ ‘[b]uilding,’ in addition to its ordinary meaning, includes any booth, vehicle, boat, 
aircraft or other structure adapted for overnight accommodation of persons or for carrying on busi-
ness therein.”) (emphasis in Grisel). 
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of these other circuits, and therefore this case warrants en banc review under Federal 

Rule of Appellate Procedure 35(b)(1)(B).  

C. This argument was neither raised nor addressed in Silva and Uribe. 

There is an intra-circuit conflict on whether a published panel decision can 

foreclose issues or arguments that were neither raised nor considered by that panel. 

In United States v. Castillo-Rivera,      F.3d     , 2017 WL 1201014, (5th Cir. 2017) (en 

banc), seven judges joined Judge Clement’s footnote 1 that declined to resolve that 

conflict, and seven judges joined Judge Smith’s dissenting opinion arguing that unde-

cided issues are not foreclosed. But if unconsidered issues become foreclosed, then it 

is up to the en banc Court to step in and resolve the issue. See id., 2017 WL 1201014, 

at *7  (Higginbotham, J., concurring).  Because this Court has held that Texas burglary 

of a habitation constitutes generic burglary, but has never considered or addressed 

whether burglaries of vehicles can be generic, Judge Higginbotham’s view of the role 

of the en banc Court provides an independent reason to grant review here. 

In United States v. Silva, 957 F.2d 157 (5th Cir. 1992), this Court held that Texas 

burglary of a habitation is generic burglary, but that decision explicitly considered only 

the “building” aspect of the habitation definition. See Silva, 957 F.2d at 162 (“Section 

30.02 [punishes] nonconsensual entry into a building with intent to commit a crime.”) 
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(emphasis added). The Court did not address whether breaking into the “vehicle” type 

of habitation would also be generic burglary.  

Uribe is likewise unhelpful on the RV question, for two reasons. First, the defi-

nition at issue was “burglary of a dwelling,” which appeared in prior versions of the 

Sentencing Guidelines. See U.S.S.G. § 2L1.2, cmt., n.1(B)(iii) (Nov. 1, 2015 ed.). In 

United States v. Murillo-Lopez, 444 F.3d 337 (5th Cir. 2006), this Court explicitly held 

that this guideline definition was broader than ACCA’s generic definition of burglary: 

Instead, “burglary of a dwelling” includes the elements of generic bur-
glary as stated in Taylor but it also includes, at a minimum, tents or vessels 

used for human habitation.  
 

Id. at 345 (emphasis added). The second reason Uribe is unhelpful is that no one raised 

the RV issue and the panel did not discuss it. 838 F.3d at 669–671.3 The Uribe opinion 

focused on the broader guideline definition, and there is no indication that the Court 

was consciously contradicting the Fourth, Eighth, Ninth, and Eleventh Circuits. 

D. Lower courts and litigants deserve clarity on this oft-recurring ques-
tion. 

District Judge Godbey requested guidance from the circuit on this question. 

(ROA.215). He was not the first. In a well-researched post-conviction opinion, District 

                                           
3 Neither party’s brief in Uribe mentions § 30.01(1) or even the word “vehicle.” See 2016 WL 

837819 (Uribe’s brief) and 2016 WL 1702205 (government’s response). 
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Judge Rosenthal of the Southern District of Texas also recognized that the “vehicle” 

portion of the “habitation” decision had never been addressed by this Court: 

Under Texas law, a person could be convicted of violating § 30.02(a)(1) 
for entering a vehicle that is adapted for “overnight accommodation of 
persons,” for example, a motorhome. Because a person could not be con-
victed of generic burglary for such conduct, § 30.02(a)(1) may criminalize 
a broader range of conduct than generic burglary covers. If that is correct, 
a conviction under § 30.02(a)(1) does not categorically constitute a con-
viction for generic burglary. Guidance from the Fifth Circuit could help 
resolve whether, after Descamps, a § 30.02(a)(1) conviction is for a generic 
or nongeneric offense. 
 

United States v. Chapman, 21 F. Supp. 3d 839, 849 (S.D. Tex. 2014). Herrold I at least 

settled the dispute, albeit without actually addressing the merits of the argument. Pet. 

App. 6a–8a. But “that opinion has been vacated and thus is no longer binding prece-

dent.” Marathon Oil Co. v. Ruhrgas, 145 F.3d 211, 225 n.23 (5th Cir.1998), rev’d on other 

grounds, 526 U.S. 574 (1999). 

Experience has shown that this particular uncertainty leads to dramatically dif-

ferent outcomes for similarly situated defendants. In the Northern District of Texas 

alone, some judges have declined to apply ACCA where this argument has been raised,4 

                                           
4 See, e.g., United States v. Larry Paul Meshell, No. 3:13-CR-195 (N.D. Tex. Sept. 11, 2015) (impos-

ing sentence of 108 months in prison); see also Sentencing Tr. 25, United States v. Walton, No. 3:13-
CR-424-K (N.D. Tex. Aug. 26, 2015) (“[I]t’s a very close call, in my opinion, and I don’t—I don't 
mind saying that.”). 
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while others have applied ACCA and overruled the RV argument.5 With no definitive 

answer from this Court, the issue will be continue to recur. In that sense, the current 

disposition—an unpublished opinion that relies on (at best) tangential authority—is 

the worst of all possible outcomes. Given the intra-circuit conflict over the rule of 

orderliness, district judges will continually be asked to rule on this complex question 

without the benefit of this Court’s analysis.  

This Court should grant the petition for rehearing en banc to resolve, once-and-

for-all, whether burglarizing an unused, mothballed recreational vehicle is a “generic 

burglary” within the meaning of Shepherd. Mr. Herrold will urge the Court to adopt 

the reasoning of the Fourth, Eighth, Ninth, and Eleventh Circuits, and hold that it is 

not. 

II. Alternatively, this Court should grant the petition and overrule the hold-
ing of United States v. Uribe.  

The earlier argument applies solely to Mr. Herrold’s conviction for burglary of 

a “habitation.” There is, however, a distinct argument that applies to both burglary 

convictions: that subsections (a)(1) and (a)(3) of Texas Penal Code § 30.02 are alterna-

tive means of committing a single offense of “burglary,” not separate crimes. 

                                           
5 See, e.g., United States v. Kevin Ray Prentice, No. 4:16-CR-149 (N.D. Tex. Jan. 27, 2016), appeal 

docketed, No. 17-10113 (5th Cir. Nov. 16, 2016) (applying ACCA based on burglary of a habitation, 
despite objection based on § 30.01’s definition). 
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A. This Court has held, consistent with the Eighth and Ninth Circuits, 
that generic burglary requires proof that the defendant intended to 
commit a crime at the moment he unlawfully entered or remained in 
the building. 

In United States v. Constante, 544 F.3d 584, 587 (5th Cir. 2008), this Court held 

that burglary under Texas Penal Code § 30.02(a)(3) is nongeneric. Subsection (a)(3), 

like subsection (a)(1), is an “unlawful entry” type burglary statute, rather than an “un-

lawfully remained” type like (a)(2). For unlawful-entry burglaries, this Court concluded 

in Constante that the generic definition “requires an element of specific intent at the 

time of entry.” Constante, 544 F.3d at 586 (emphasis added) (quoting United States v. 

Herrera-Montes, 490 F.3d 390, 392 (5th Cir. 2007)). The Eighth and Ninth Circuits 

agree that generic burglary requires proof of contemporaneous specific intent to com-

mit another crime. See United States v. McArthur, 836 F.3d 931, 944 (8th Cir. 2016); 

United States v. Bonat, 106 F3d 1472, 1475–1476 (9th Cir. 1997). The Government has 

never once challenged the well-accepted rule that subsection (a)(3) is non-generic in 

this case.6 Unless the Government argues otherwise at this late hour, then (a)(3) should 

conclusively be held non-generic. 

                                           
6 There are additional ways that § 30.02(a)(3) is non-generic. The “unprivileged” aspect of entry 

is much broader than generic burglary. Like the California law at issue in Descamps, Texas’s burglary—
with the sole exception of burglary of a building under subsection (a)(1)—does not require proof of 
breaking and entering or anything similar. See Garza v. State, 522 S.W.2d 693, 694 (Tex. Crim. App. 
1975). The only time the Government must prove the target was not “open to the public” at the 
time of the burglary is when the state charges a defendant with burglary of a building—not burglary 
of a habitation—and only under 30.02(a)(1). See Waller v. State, 648 S.W.2d 308, 310 (Tex. Crim. 
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B. In Uribe, this Court held that subsection (a)(1) and (a)(3) represent two 
distinct, divisible offenses. 

In United States v. Conde-Castaneda, 753 F.3d 172 (5th Cir. 2014), this Court 

held that § 30.02(a)(1) and (a)(3) are divisible. That holding was thrown into consid-

erable doubt by the Supreme Court’s subsequent decision in Mathis. This Court chose 

to resolve that doubt in Uribe, even though briefing had been completed before Mathis 

was decided. Uribe, 838 F.3d at 671. Mr. Herrold respectfully contends that Uribe 

reached the wrong conclusion about divisibility, primarily because it failed to consider 

Texas law on jury unanimity. He urges the full en banc Court to take the issue up. 

C. Uribe did not fully and faithfully apply Mathis. 

1.  Jury unanimity is the sine qua non of divisibility. 

A statute is divisible only if it contains multiple sets of elements (and thus mul-

tiple crimes); if the statute lists multiple alternative means of committing a single of-

                                           
App. 1983) (en banc). Texas Courts routinely affirm convictions for burglary of a habitation where 
the owner allowed or invited the defendant into the habitation. See Gordon v. State, 633 S.W.2d 872, 
874–875 (Tex. Crim. App. 1982). Likewise, when a co-owner allows a defendant to enter knowing 
he will commit theft, the consent is deemed ineffective under state law and the defendant is guilty. 
See Moore v. State, 999 S.W.2d 385, 404 (Tex. Crim. App. 1999); Gonzales v. State, 931 S.W.2d 574, 
575–576 (Tex. Crim. App. 1996). Because Texas “burglary” may be committed without any proof of 
a breaking or any similar misconduct, then the offense is broader than generic burglary. C.f. 

Descamps, 133 S. Ct. at 2285. 
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fense, it is not divisible. Mathis, 136 S. Ct. at 2254–2255. The critical difference be-

tween “elements” and “means” is the requirement of juror unanimity. When a statute 

lists multiple alternative means, “a jury need not find (or a defendant admit) any par-

ticular item” on that list. Id. at 2249. Such a statute is indivisible, so the Government 

must show that it categorically satisfies the federal predicate definition in all its forms. 

Thus, this Court’s “first task” in analyzing § 30.02(a) should be “to determine 

whether” the two theories listed in subsections (a)(1) and (a)(3) “are elements or 

means.” Id. at 2256. The Supreme Court has identified a three-step process the Court 

should follow to answer this “threshold” question: first, determine whether “a state 

court decision definitively answers the question.” Id. Second, the court can look to 

the statute to see if the “statutory alternatives carry different punishments.” Id. Finally, 

“if state law fails to provide clear answers,” the courts may “peek” at “the record of the 

prior conviction itself. Id. at 2256. This “peek at the record documents is for the sole 

and limited purpose of determining whether the listed items are elements of the of-

fense.” Id. at 2256–2257 (quoting Rendon v. Holder, 782 F.3d 466, 473–474 (9th Cir. 

2015) (Kozinski, J., dissenting from denial of reh’g) (cleaned up)). If, after these three 

steps, the answer is not clear, then the statute should be deemed indivisible. The cat-
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egorical approach demands a degree of “certainty” before deeming a state offense ge-

neric, and that certainty is lacking where state law and the record leave doubts about 

divisibility. Id. at 2257.  

2. Texas courts consistently recognize that a jury need not agree about which 

alternative—(a)(1) or (a)(3)—was proven at trial, so long as both are alleged in 

the charging document. 

The panel in Uribe correctly observed that “[a] federal court should defer to state 

law in making” the means-elements “determination.” 838 F.3d at 670. The Court then 

quoted two opinions from the Texas Court of Criminal Appeals that used the word 

“element.” Id. at 670–671. Neither of those Texas cases involved a question of juror 

unanimity. When the question has been directly presented to Texas courts, they have 

consistently held that (a)(1) and (a)(3) do not require unanimity. 

The first case cited by Uribe is Day v. State, 532 S.W.2d 302 (Tex. Crim. App. 

1975). Day held “that the offense of criminal trespass is a lesser included offense of all 

three types of burglary.” Id. at 306. The court compared the “elements” of each type 

of burglary with the “elements” of trespassing, but was not asked to decide whether 

(a)(1) and (a)(3) represented true alternative elements with respect to one another when 

considering burglary alone. On the contrary, the court described those two alterna-

tives collectively in the singular, as “[t]he fourth main element of burglary, either the 

specific intent to commit or the actual commission or attempted commission of a 
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felony or theft depending on the type of burglary involved.” Id. at 306 (emphasis 

added). 

In DeVaughn v. State, 749 S.W.2d 62 (Tex. Crim. App. 1988), the question was 

one of adequate pleading. The state’s rules for criminal pleading are labyrinthine, and 

in some cases the prosecution must plead facts that are not actual elements. See United 

States v. Calderon-Pena, 383 F.3d 254, 258 (5th Cir. 2004) (en banc) (“[U]nder Texas 

law, the manner and means, even when required to be charged in the indictment, does 

not constitute an element of the offense, but rather satisfies the due process” goal of 

adequate notice). For example, the Texas statutory definition of “delivery” is divided 

into “three different and distinct ways of establishing the accused’s criminal conduct,” 

and the state is required to plead “the acts or omissions of the accused upon which 

will rely” if the defendant files a motion to quash. Devaughn, 749 S.W.2d at 69 (dis-

cussing Ferguson v. State, 622 S.W.2d 846, 850–851 (Tex. Cr. App. 1981)). But that 

does not mean the three different “ways” are alternative elements. A party (or, respect-

fully, even a Court) can run aground if it ignores the distinction between state pleading 

rules and elements. See United States v. Hinkle, 832 F.3d 569, 576 (5th Cir. 2016) (“The 
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Government’s interpretation of these Texas decisions confuses evidentiary and notice 

requirements with the elements of an offense.”)7 

Fortunately, Texas state courts have addressed the unanimity issue. And they 

consistently hold that (a)(1) and (a)(3) represent alternative means of committing or 

proving a single offense of burglary. A jury need not be unanimous as to which means 

was proven when both are alleged in the charging document. See Martinez v. State, 269 

S.W.3d 777, 783 (Tex. App. 2008) (discussing DeVaughn) (“We must decide whether 

the legislature intended, through this single substantive distinction between burglary 

as defined under subsections (a)(1) versus (a)(3), to create two distinct criminal of-

fenses. Guided by the court of criminal appeals’ prior analysis of section 30.02, we 

conclude it did not.”); accord Stanley v. State, No. 03-13-00390-CR, 2015 WL 4610054, 

at *7 (Tex. App. July 30, 2015) (“These different ways are not separate burglary of-

fenses; they are alternative means of committing the single offense of burglary.”); Wash-

ington v. State, No. 03–11–00428–CR, 2014 WL 3893060, at *3–4 (Tex. App. Aug. 6, 

                                           
7 Uribe also failed to grapple with Ex parte Cavazos, 203 S.W.3d 333 (Tex. Crim. App. 2006), 

which directly addressed an issue only obliquely discussed in Day and DeVaughn. In Cavazos, The 
Court of Criminal Appeals explicitly held that a burglary “offense is complete once the unlawful 
entry is made, without regard to whether the intended theft or felony is also completed,” and there-
fore it would violate double jeopardy to convict a defendant of multiple burglary offenses arising 
from a single unlawful “entry.” Id. at 337. This shows that there is, in fact, only one “burglary” 
offense. 
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2014) (recognizing that (a)(1) and (a)(3) “‘are essentially alternative means of proving a 

single mens rea element and not separate offenses.”). 

Unfortunately, these Texas decisions were neither discussed nor even cited in 

Uribe. That is no fault of the Court; briefing was complete before Mathis was decided, 

and neither party cited these decisions prior to the en banc stage. But this issue is far 

too important to resolve without the benefit of these state court decisions. Even if the 

full Court agrees with the outcome in Uribe, there should be some explanation about 

why Martinez, Stanley, and Washington do not foreclose the matter in Mr. Herrold’s 

favor. 

Second, the “Kozinski peek” likewise confirms that Texas courts and prosecu-

tors consider (a)(1) and (a)(3) to represent alternative means of committing a single 

offense rather than alternative crimes. According to the Supreme Court, inclusion of 

multiple alternatives within a single count of the indictment “is as clear an indication 

as any that each alternative is only a possible means of commission, not an element 

that the prosecutor must prove to a jury beyond a reasonable doubt.” Mathis, 136 S. 

Ct. at 2257. 

Texas law conforms to this recognition. Separate crimes must be charged in 

separate counts, whereas separate means of committing a single offense may be 

charged by multiple paragraphs within a single count. Owens v. State, 96 S.W.3d 668, 
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672–673 (Tex. App. 2003) (“As a general rule, a ‘count’ is used to charge the offense 

itself and a ‘paragraph’ is that portion of a count which alleges the method of com-

mitting the offense.). Even when these “method” or theory allegations are charged in 

the conjunctive, “it is proper for the jury to be charged in the disjunctive.” Kitchens v. 

State, 823 S.W.2d 256, 258 (Tex. Crim. App. 1991). The jury returns “a general ver-

dict,” with no requirement of unanimity “on the preliminary factual issues which un-

derlie the verdict.” Id.; accord United States v. Morales-Martinez, 496 F.3d 356, 359–360 

(5th Cir. 2007). 

Taking the “peek” in Mr. Herrold’s burglary of a habitation case, prosecutors 

charged him with both theories in a single count of the indictment. The first para-

graph alleges a violation of § 30.02(a)(1) (entry with unlawful intent), while the second 

paragraph alleges the alternative means defined in § 30.02(a)(3) (entry followed by 

commission of theft or attempted theft). (ROA.272–273). Thus, if the habitation case 

had proceeded to trial, the jury charge would have been disjunctive and general. The 

jury did not have to agree on which method was proven. Id. 

But Mr. Herrold’s case is not unique in this regard. Recall that he provided an 

example of Texas prosecutors charging (and convicting) someone else for “burglary of 

a habitation” based upon vandalism of mothballed RVs. (ROA.307–324). The indict-
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ment in that case also charged the two alternative theories—(a)(1) and (a)(3)—as sepa-

rate paragraphs within each single count. (ROA.311–317). And in Uribe itself, the sin-

gle-count indictment charged both theories. Uribe, 838 F.3d at 669 n.1. The “Kozinski 

peek” therefore confirms what was clear from Texas precedent—subsections (a)(1) and 

(a)(3) do not represent alternative elements; they specify alternative means or theories 

for which no unanimity is required.  

Under this Court’s pre-Mathis caselaw, the Texas burglary statute was con-

sidered divisible because it set out disjunctive alternatives. It did not matter whether 

these were actual elements. A boilerplate judicial confession—which literally copied 

and pasted the same conjunctive charging language from the indictment—was deemed 

to establish guilt under both theories. That precedent was un-equivocally overruled by 

Mathis. Uribe should be overruled. 

Conclusion 

 Mr. Herrold respectfully asks this Court to grant rehearing en banc and to settle 

these important questions of federal sentencing law. 

       Respectfully submitted, 

JASON D. HAWKINS    /S/ J. MATTHEW WRIGHT 
FEDERAL PUBLIC DEFENDER  ASSISTANT FEDERAL PUBLIC DEFENDER 

500 South Taylor Street, Suite 110 
Amarillo, Texas 79101 
(806) 324-2370 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

 
 

No. 14-11317 
 
 

UNITED STATES OF AMERICA,  
 
                     Plaintiff - Appellee 
 
v. 
 
MICHAEL HERROLD,  
 
                     Defendant - Appellant 
 

 
 

 
Appeal from the United States District Court 

for the Northern District of Texas 
USDC No. 3:13-CR-225-1 

 
 
ON REMAND FROM THE SUPREME COURT OF THE UNITED STATES 

 

Before HIGGINBOTHAM, SOUTHWICK, and HIGGINSON, Circuit Judges. 

PER CURIAM:* 

On November 5, 2012, Dallas police pulled over Michael Herrold as part 

of a routine traffic stop. During the encounter, the officers observed a handgun 

in plain view. Because he was a convicted felon, Herrold’s possession of the 

firearm was illegal under 18 U.S.C. § 922(g)(1), a charge to which he 

                                         
* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not 

be published and is not precedent except under the limited circumstances set forth in 5TH 
CIR. R. 47.5.4. 

United States Court of Appeals 
Fifth Circuit 

FILED 
April 11, 2017 

 

Lyle W. Cayce 
Clerk 
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subsequently pled guilty without a plea agreement. Under the enhanced 

penalty provisions of the Armed Career Criminal Act (“ACCA”), 18 U.S.C. 

§ 924(e), Herrold faced a statutory minimum of fifteen years’ imprisonment. 

Herrold’s previous felony offenses were: (1) possession of lysergic acid 

diethylamide (“LSD”) with intent to deliver, (2) burglary of a habitation, and 

(3) burglary of a building, all under Texas law. Herrold argued to the district 

court that none of his prior convictions qualified as predicate offenses under 

the ACCA. The district judge disagreed and sentenced Herrold to 211 months 

in prison. Without the enhancement, Herrold would have faced a maximum 

penalty of ten years.1 He timely appealed his sentence. 

We held that all three of Herrold’s convictions qualified as ACCA 

predicates and affirmed his sentence.2 Herrold appealed to the United States 

Supreme Court, which granted certiorari, vacated our judgment, and 

remanded for reconsideration in light of Mathis v. United States.3 On remand, 

we will affirm. 

 Herrold’s supplemental briefing on remand concedes that his conviction 

for possession of LSD with intent to deliver is unaffected by Mathis. His 

argument instead centers on his two prior burglary convictions. First, he 

argues that his conviction for burglary of a habitation is not an ACCA predicate 

because Mathis makes clear that burglary statutes like Texas’s, which define 

“habitation” to include recreational vehicles,4 are broader than generic 

burglary. Second, he argues neither of his burglary convictions is an ACCA 

predicate because Mathis compels the conclusion that Texas’s burglary 

provision, Texas Penal Code § 30.02(a), is indivisible. 

                                         
1 18 U.S.C. § 924(a)(2). 
2 United States v. Herrold, 813 F.3d 595 (5th Cir. 2016). 
3 Herrold v. United States, 137 S. Ct. 310 (2016) (citing 136 S. Ct. 2243 (2016)). 
4 Tex. Penal Code § 30.01(1). 
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 Herrold’s arguments are foreclosed. In United States v. Uribe, this court 

held that Texas Penal Code § 30.02(a) remained divisible after Mathis.5 

Herrold admits that Uribe forecloses his second argument. With respect to his 

first argument, Uribe concerned a conviction for Texas burglary of a habitation, 

and the court held that such a conviction continued to support a Sentencing 

Guidelines enhancement as generic burglary after Mathis, which means that 

Texas burglary of a habitation also continues to support an ACCA 

enhancement as generic burglary after Mathis.6 This forecloses Herrold’s first 

argument. 

**** 

 Upon remand, we find that Uribe mandates the result that we originally 

reached.7 We again affirm the sentence of the district court. 

                                         
5 838 F.3d 667, 671 (5th Cir. 2016). 
6 Id. 
7 Uribe’s petition for rehearing en banc was denied without a poll, and the Supreme 

Court denied his petition for certiorari. Uribe v. United States, No. 16-7969, 2017 WL 661924 
(U.S. Mar. 20, 2017). 
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must usually request an accommodation to
commence an interactive process that con-
siders that possibility, he is excused from
doing so in a situation like this one in
which the employer was unquestionably
aware of the disability and had received a
report from its own doctor recommending
accommodations.  Taylor v. Principal Fin.
Grp., Inc., 93 F.3d 155, 165 (5th Cir.1996)
(stating that a plaintiff bears the responsi-
bility of requesting an accommodation only
when ‘‘the disability, resulting limitations,
and necessary reasonable accommodations
are not open, obvious, and apparent to the
employer’’).  And looking at the facts in
Cannon’s favor, there is little argument to
be made that JFS engaged in the interac-
tive process the law requires.  It rescinded
the offer almost immediately after learning
of Cannon’s impairment without further
exploration of his impairment or even wait-
ing for his responses to the questions
posed by the Occupational Health Depart-
ment.

* * *

We REVERSE the grant of summary
judgment and REMAND this case.

,
  

UNITED STATES of America,
Plaintiff–Appellee,

v.

Michael HERROLD, Defendant–
Appellant.

No. 14–11317.

United States Court of Appeals,
Fifth Circuit.

Feb. 12, 2016.

Background:  Defendant pled guilty to
possession of firearm by convicted felon,

and the United States District Court for
the Northern District of Texas, David C.
Godbey, J., sentenced him, under en-
hanced penalty provisions of Armed Ca-
reer Criminal Act (ACCA) to 211 months
in prison. Defendant appealed, contending
that none of his prior convictions qualified
as predicate offenses under ACCA.

Holdings:  The Court of Appeals, Patrick
E. Higginbotham, Circuit Judge, held that:

(1) Texas conviction for burglary of a
building qualified as ACCA predicate
offense;

(2) Texas conviction for burglary of a habi-
tation qualified as ACCA predicate of-
fense; and

(3) Texas conviction for possession of LSD
with intent to deliver was ACCA predi-
cate offense.

Affirmed.

1. Courts O90(2)

In the absence of an intervening con-
trary or superseding decision by the Court
of Appeals sitting en banc or by the Unit-
ed States Supreme Court, a panel of the
Court Appeals cannot overrule a prior pan-
el’s decision.

2. Sentencing and Punishment O1273

Texas conviction for burglary of a
building qualifies as a generic burglary,
which is a predicate offense for an Armed
Career Criminal Act (ACCA) federal sen-
tence enhancement.  18 U.S.C.A.
§ 924(e)(2)(B)(ii); V.T.C.A., Penal Code
§ 30.02(a)(1).

3. Criminal Law O1134.60

Court of Appeals may affirm sentence
on any basis supported by the record.

Herrold Post-Remand 
Petition for Re'g En Banc Appendix
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4. Sentencing and Punishment O1260

Armed Career Criminal Act (ACCA)
predicate offense of generic burglary re-
quires both nonconsensual entry and spe-
cific intent.  18 U.S.C.A. § 924(e)(2)(B)(ii).

5. Sentencing and Punishment O1273

Texas conviction for burglary of a
habitation qualifies as a generic burglary,
which is a predicate offense for an Armed
Career Criminal Act (ACCA) federal sen-
tence enhancement, although Texas’s defi-
nition of habitation includes vehicles adapt-
ed for the overnight accommodation of
persons.  18 U.S.C.A. § 924(e)(2)(B)(ii);
V.T.C.A., Penal Code § 30.02(a)(1).

6. Sentencing and Punishment O1257

Because Armed Career Criminal Act
(ACCA) requires a categorical approach
that evaluates the breadth of the defen-
dant’s statute of conviction rather than his
conduct, court looks to the statute’s least
culpable means of commission to see if that
conduct constitutes a predicate serious
drug offense for an ACCA federal sen-
tence enhancement.  18 U.S.C.A.
§ 924(e)(2)(A)(ii).

7. Sentencing and Punishment O1273

Defendant’s prior Texas conviction
for possession of LSD with intent to de-
liver was serious drug offense under
Armed Career Criminal Act (ACCA), and
thus Texas conviction was ACCA predi-
cate offense supporting enhanced federal
sentence for possession of firearm by con-
victed felon; contrary to defendant’s con-
tention, least culpable conduct covered by
Texas statute involved possession with in-
tent to distribute, even if defendant never
offered LSD for sale, because defendant
was in drug market as seller and next
step in his conduct, one he intended to
take, was completion of drug transaction.

18 U.S.C.A. § 924(e)(2)(A)(ii); V.T.C.A.,
Health & Safety Code § 481.112(a).

Brian W. McKay, Esq. (argued), James
Wesley Hendrix, Asst. U.S. Atty., U.S. At-
torney’s Office, for Plaintiff–Appellee.

James Matthew Wright (argued), James
Matthew Wright, Assistant Federal Public
Defender, Lauren Anita Woods, Federal
Public Defender’s Office, Amarillo, TX, for
Defendant–Appellant.

Appeal from the United States District
Court for the Northern District of Texas.

Before HIGGINBOTHAM,
SOUTHWICK, and HIGGINSON, Circuit
Judges.

PATRICK E. HIGGINBOTHAM,
Circuit Judge.

On November 5, 2012, Dallas law en-
forcement pulled over Michael Herrold as
part of a routine traffic stop.  During the
encounter, the officers observed a handgun
in plain view.  Because he was a convicted
felon, Herrold’s possession of the firearm
was illegal under 18 U.S.C. § 922(g)(1), a
charge to which he subsequently pled
guilty without a plea agreement.  Under
the enhanced penalty provisions of the
Armed Career Criminal Act (‘‘ACCA’’), 18
U.S.C. § 924(e), Herrold faced a statutory
minimum of fifteen years imprisonment.

Herrold’s previous felony offenses in-
cluded:  (1) possession of lysergic acid di-
ethylamide (‘‘LSD’’) with intent to deliver,
(2) burglary of a building, and (3) burglary
of a habitation.  In the court below, Her-
rold argued that none of his prior convic-
tions qualify as predicate offenses under
the ACCA. The district judge disagreed,
and sentenced Herrold to 211 months in
prison.  Without the enhancement, Her-
rold would have faced a maximum penalty
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of ten years.1  He timely appealed his
sentence.

This Court reviews the application of an
ACCA sentencing enhancement de novo.2

Because we hold that each of Herrold’s
prior offenses qualify as predicate offenses
under ACCA, we affirm.

I.

[1, 2] First, Herrold argues that his
conviction for burglary of a building 3

should not qualify as generic burglary, one
of the enumerated predicate offenses in
ACCA.4 But his argument is foreclosed by
our holding in Conde–Castaneda, in which
we held that burglary of a building under
Texas Penal Code § 30.02(a)(1) qualifies as
generic burglary.5  ‘‘It is a firm rule of this
circuit that in the absence of an interven-
ing contrary or superseding decision by
this court sitting en banc or by the United
States Supreme Court, a panel cannot
overrule a prior panel’s decision.’’ 6  Her-
rold has cited no intervening authority un-

der which to reconsider Conde–Castaneda.
His conviction for burglary of a building
qualifies as a predicate offense for ACCA
sentence enhancement.

II.

[3] Herrold next argues that his con-
viction for burglary of a habitation cannot
qualify as a predicate offense under ACCA
because Texas law defines ‘‘habitation’’ to
include ‘‘vehicles adapted for overnight
use.’’ 7  This definition, Herrold claims,
covers offenses outside the scope of gener-
ic burglary, defined by the Supreme Court
in Taylor v. United States as ‘‘an unlawful
or unprivileged entry into, or remaining in,
a building or other structure, with intent
to commit a crime.’’ 8  Herrold further
contends that this Court’s decision in Unit-
ed States v. Silva9 does not foreclose his
argument.  We disagree.

In Silva, this Court affirmed the defen-
dant’s enhanced sentence under ACCA

1. 18 U.S.C. § 924(a)(2).

2. United States v. Constante, 544 F.3d 584,
585 (5th Cir.2008);  see also United States v.
Fuller, 453 F.3d 274, 278 (5th Cir.2006);
United States v. Munoz, 150 F.3d 401, 419
(5th Cir.1998).

3. In 1992, he confessed to ‘‘knowingly and
intentionally enter[ing] a building TTT with
intent to commit theft’’ under Texas Penal
Code § 30.02(a)(1).  R. 263.  The statute
reads:  ‘‘(a) A person commits an offense if,
without the effective consent of the owner, the
person:  (1) enters a habitation, or a building
(or any portion of a building) not then open to
the public, with intent to commit a felony,
theft, or an assault[TTT]’’

4. See 18 U.S.C. § 924(e)(2)(B)(ii).

5. United States v. Conde–Castaneda, 753 F.3d
172, 174 (5th Cir.2014);  see also United States
v. Fearance, 582 Fed.Appx. 416, 416–17 (5th
Cir.2014) (applying this holding to an ACCA
case), cert. denied ––– U.S. ––––, 135 S.Ct.
311, 190 L.Ed.2d 225 (2014).

6. See United States v. Lipscomb, 299 F.3d 303,
313 n. 34 (5th Cir.2002) (quoting Burge v.
Parish of St. Tammany, 187 F.3d 452, 466
(5th Cir.1999)).

7. Tex. Penal Code § 30.01(1).  In determining
that Herrold’s burglary of a habitation convic-
tion qualified for enhancement, the district
court declined to specify whether it fell within
the ACCA as a generic burglary or as covered
by the residual clause.  After Johnson v. Unit-
ed States, ––– U.S. ––––, 135 S.Ct. 2551, 192
L.Ed.2d 569 (2015), in which the Supreme
Court held that the residual clause is uncon-
stitutionally vague, we can only affirm if Tex-
as burglary of habitation is generic burglary.
Of course, we may affirm on any basis sup-
ported by the record.  United States v. McGee,
460 F.3d 667, 669 n. 3 (5th Cir.2006).

8. 495 U.S. 575, 598, 110 S.Ct. 2143, 109
L.Ed.2d 607 (1990).

9. 957 F.2d 157 (1992).
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based on three prior convictions under
Texas Penal Code § 30.02, two for burgla-
ry of a habitation and one for burglary of a
building.10  We concluded that burglary as
defined by § 30.02 is generic burglary,
explaining that

[t]he Supreme Court in Taylor stated
that ‘‘if the defendant was convicted of
burglary in a State where the generic
definition has been adopted, with minor
variations in terminology, then the trial
court need find only that the state stat-
ute corresponds to the generic meaning
of burglary.’’ TTT Section 30.02 of the
Texas Penal Code is a generic burglary
statute, punishing nonconsensual entry
into a building with intent to commit a
crime.  Under the reasoning of Taylor,
Silva’s burglary convictions clearly indi-
cate that he was found guilty of all the
essential elements comprising generic
burglary.  Accordingly, Silva’s three
Texas burglary convictions were suffi-
cient predicate convictions for enhance-
ment of his sentence pursuant to 18
U.S.C. § 924(e).11

[4] Our reasoning admittedly never ex-
plicitly stated which provision of 30.02 we
were classifying as generic burglary.12

Section 30.02(a) describes three different
courses of conduct:

(a) A person commits an offense if,
without the effective consent of the own-
er, the person:

(1) enters a habitation, or a building
(or any portion of a building) not then
open to the public, with intent to commit
a felony, theft, or an assault;  or

(2) remains concealed, with intent to
commit a felony, theft, or an assault, in a
building or habitation;  or

(3) enters a building or habitation and
commits or attempts to commit a felony,
theft, or an assault.

Under Taylor, generic burglary requires
both entry and specific intent, which are
not present in subsections 2 and 3, respec-
tively.13  Subsection 1 is the only provision
that includes both.  As we later clarified,
Silva ‘‘could have only been referring to
§ 30.02(a)(1)’’ in holding that Texas bur-
glary qualifies as generic burglary.14  This
Court has consistently affirmed this inter-
pretation of Silva in a series of unpub-
lished opinions.15

[5] Herrold maintains that the court in
Silva never considered the argument that
Texas’s definition of habitation—by includ-
ing vehicles adapted for the overnight ac-
commodation of persons—broadens the
statute beyond generic burglary.  He rea-

10. Id. at 161.

11. Id. at 162 (emphasis added).

12. Although Silva does not specify any sub-
section of § 30.02, the italicized language in
the excerpt above most closely tracks (a)(1),
providing further support for the argument
that we addressed that provision.

13. Taylor, 495 U.S. at 598, 110 S.Ct. 2143;
see also Constante, 544 F.3d at 586 (‘‘Since
§ 30.02(a)(3) does not include the element of
specific intent, Silva cannot support the dis-
trict court’s conclusion that a conviction un-
der § 30.02(a)(3) is a violent felony for pur-
poses of 18 U.S.C. § 924(e).’’).

14. Constante, 544 F.3d at 586.

15. See, e.g., United States v. Wallace, 584 Fed.
Appx. 263, 264–65 (5th Cir.2014), cert. de-
nied, ––– U.S. ––––, 135 S.Ct. 1512, 191
L.Ed.2d 446 (2015) (‘‘We have previously held
that a conviction under § 30.02(a)(1) qualifies
as a generic burglary for purposes of the
ACCA.’’);  United States v. Hageon, 418 Fed.
Appx. 295, 298 (5th Cir.2011) (‘‘The Texas
crime of burglary as defined in § 30.02(a)(1)
therefore qualifies as a violent felony under
the ACCA.’’);  United States v. Cantu, 340 Fed.
Appx. 186, 190–91 (5th Cir.2009) (‘‘[T]he Gov-
ernment has shown that Cantu’s burglary TTT
violated Texas Penal Code § 30.02(a)(1) and
was therefore a violent felony.’’).
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sons that we are not ‘‘bound to follow our
dicta in a prior case in which the point now
at issue was not fully debated.’’ 16  But the
holding in Silva, however imprecisely
phrased, is not dictum.  Our affirmance of
Silva’s sentence necessarily required the
determination that Texas burglary of a
habitation qualified as generic burglary for
purposes of ACCA. Without those two con-
victions, he would have had only a single
qualifying previous offense.  That the
court in Silva did not consider the argu-
ment that Herrold now advances does not
make the holding any less binding.17 Silva
therefore forecloses Herrold’s argument
that his conviction for burglary of a habi-
tation does not qualify as a predicate of-
fense under ACCA.

III.

Finally, Herrold argues that his convic-
tion for possession of LSD with intent to
deliver is not ‘‘a serious drug offense’’ un-
der ACCA. We disagree.

[6] The ACCA definition of a ‘‘serious
drug offense’’ includes ‘‘an offense under
State law, involving manufacturing, distrib-
uting, or possessing with intent to manu-
facture or distribute, a controlled sub-

stance TTT for which a maximum term of
imprisonment of ten years or more is pre-
scribed by law.’’ 18  In 1992, Herrold pled
guilty to ‘‘unlawful possession with intent
to deliver a controlled substance’’ under
Texas Health & Safety Code § 481.112(a).
Herrold suggests that the least culpable
conduct covered by the statute is the pos-
session of drugs with intent to offer them
for sale without actually offering them for
sale 19;  he argues that such possession
does not ‘‘involve’’ the distribution of
drugs, meaning that his conviction under
§ 481.112(a) is not a ‘‘serious drug of-
fense.’’

Herrold’s argument is unpersuasive.
‘‘The word ‘involving’ has expansive con-
notations,’’ 20 and by using it, ‘‘Congress
intended the category of convictions con-
sidered a ‘serious drug offense’ to be ex-
pansive.’’ 21  For example, in United
States v. Vickers, we held that a conviction
for ‘‘delivery of a controlled substance’’
was a serious drug offense,22 despite the
fact that someone could have been guilty
by ‘‘solely TTT offering to sell a controlled
substance’’ without possessing any drugs.23

We reasoned that ‘‘[b]eing in the drug
marketplace as a seller—even if, hypothet-

16. Cent. Va. Cmty. Coll. v. Katz, 546 U.S. 356,
363, 126 S.Ct. 990, 163 L.Ed.2d 945 (2006)
(citing Cohens v. Virginia, 19 U.S. (6 Wheat.)
264, 399–400, 5 L.Ed. 257 (1821) (Marshall,
C.J.)).

17. See Sykes v. Tex. Air Corp., 834 F.2d 488,
492 (5th Cir.1987) (‘‘The fact that in [the prior
decision] no litigant made and no judge con-
sidered the fancy argument advanced in this
case does not authorize us to disregard our
Court’s strong rule that we cannot overrule
the prior decision.’’);  see also Crowe v. Smith,
151 F.3d 217, 233 (5th Cir.1998) (‘‘Whatever
we might think of this reasoning as a de novo
matter, we are of course bound by our prior
circuit precedent[TTT]’’).

18. 18 U.S.C. § 924(e)(2)(A)(ii).

19. Because ACCA requires a ‘‘categorical ap-
proach’’ that evaluates the breadth of the de-
fendant’s statute of conviction rather than his
conduct, see United States v. Allen, 282 F.3d
339, 342 (5th Cir.2002), we look to the stat-
ute’s ‘‘least culpable means’’ of commission to
see if that conduct constitutes a ‘‘serious drug
offense.’’  United States v. Houston, 364 F.3d
243, 246 (5th Cir.2004).

20. United States v. Winbush, 407 F.3d 703,
707 (5th Cir.2005) (quoting United States v.
King, 325 F.3d 110, 113–14 (2d Cir.2003)).

21. United States v. Vickers, 540 F.3d 356, 365
(5th Cir.2008).

22. Id. at 363.

23. Id. at 364.
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ically, the individual did not possess any
drugs at that time’’ was the kind of crimi-
nal history that ‘‘Congress was reaching
by the ACCA.’’ 24

[7] Like Vickers, Herrold was in the
drug market as a seller.  The next step in
his conduct, one he intended to take, was
the completion of a drug transaction.  The
least culpable conduct covered by Her-
rold’s statute of conviction is arguably clos-
er to the distribution chain than Vickers’s
because Herrold necessarily possessed the
drugs he intended to distribute.  Even if
he never offered the drugs for sale, Her-
rold’s conduct ‘‘involve[d] TTT possessing
with intent to TTT distribute.’’ 25  His con-
viction is therefore a serious drug offense
under ACCA.

AFFIRMED.
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Appeal from the United States District
Court for the Eastern District of Louisi-
ana, USDC Nos. 2:10–CR–204–1–5.

Before JONES, CLEMENT, and
PRADO, Circuit Judges.*

ON PETITION FOR REHEARING
EN BANC.

PER CURIAM:

Treating the petition for rehearing en
banc as a petition for panel rehearing, the
petition for panel rehearing is DENIED.
The court having been polled at the re-
quest of one of its members, and a majori-
ty of the judges who are in regular active
service and not disqualified not having vot-

24. Id. at 365–66.

25. 18 U.S.C. § 924(e)(2)(A).

* Judge Stephen A. Higginson is recused in this
case.
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