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Kathleen M. Kenney
Assistant Director/General Counsel

SUBJECT: Pre-Releage Regidential Re-Entry Center Placements
Following the Second Chance Act of 2007

The Second Chance Act of 2007 (hereinafter referred to as

“the Act”), Pub. L. No. 110-199, was signed into law April 9,
2008. Among its many provisions, the Act changes the Federal
Bureau of Prisons’ (Bureau) statutory authorities for making pre-
release Residential Re-Entry Center (RRC) placement decisgions.?
This memorandum provides staff guidance for implementing those
changes. Guidance regarding other Bureau policies affected by
the Act will be issued, as necessary, under separate cover.

If necessary, further assistance should be sought from your
regional Correctional Programs, Community Corrections, and
Regional Counsel or Consolidated Legal Center offices.

! For your convenience, copies of 18 U.S.C. §§ 3621 and 3624{c), as
amended by the Act, are included with this memorandum as attachments.
Additicnally, for your convenience, these copies 1llustrate the previous text
as sertiecunt, and the new text as redlire.



I.

What are the statutory changes to RRC placement authorities?

As interpreted by the Office of General Counsel, the Act’s
statutory changes affect the Bureau’s RRC placement procedures as
follows:

(a)

(B)

(€}

II.

Pre-Release RRC Placement Timeframe Increased to 12 Months -
The pre-release RRC placement timeframe is increased to a
maximum allowable 12 months. There is no percentage of
“term to be served” limitation. See 18 U.S.C. § 3624{c) {1)
(amended) .2

Individualized Placement Decisions Required - The Act
requires that pre-release RRC placement decisions be made on
an individual basis in every inmate’s case, according to new
criteria in the Act, as well as the criteria in

18 U.S5.C. § 3621(b). See 18 U.S.C. § 3624(c) (6) (amended) .
As a result, the Bureau’s categorical timeframe limitations
on pre-release community confinement, found at

28 C.F.R. §§ 570.20 and 570.21, are nco longer applicable,
and must no longer be followed.®

Court Recommendations Lack Binding Effect - The Act provides
that a sentencing court order, recommendation, or request
directing an inmate’s placement in an RRC lacks binding
effect. See 18 U.S.C. § 3621 (b) {amended). As a result, the
Bureau is not required to follow such a directive.®

What procedures should staff use in making pre-release RRC
decigions?

With minor adjustments (explained in the next section), staff
should make inmates’ pre-release RRC placement decisions on an
individual basis using current Bureau policy, Prcgram Statement

No.

7310.04, Community Corrections Center (CCC) Utilization and

Transfer Procedure {(12/16/1998) (hereinafter referred to as

2 . . .
The pre-release home confinement timeframe remains at a maximum

six months, or ten percent of the term of imprisonment of that priscner,
whichever is shorter, See 18 U.S.C. § 3624{c) (2) (amended}.

3 The Act requires the Bureau to issue new federal regulations

regarding pre-release RRC placements. The federal regulation process
(rulemaking}) will take several months to complete, Bureau staff will be
informed as =oon as new regulations take effect.

4 Sentencing court recommendations for a particular type

institution, however, remain a factor toc be considered when making pre-release
RRC placement cdecisions. See, infra, Section III.{C) (4).
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PS 7310.04). As indicated in Section I. (B) above, the Bureau’s
categorical timeframe limitations on pre-release community
confinement, found at 28 C.F.R. §§ 570.20 and 570.21, are no
longer applicabkle, and must no longer be followed. Similarly,
any previous guidance memcrandums that were issued regarding

these regulations are neo longer applicable, and must no longer be
followed.

III. What procedural adjustments to current policy are
required?

Staff must comply with PS 7310.04 in considering inmates for pre-
release RRC placements, with the following adjustments:

(A) Disregard Section 5, Statutory Authority - Because the Act
amends the Bureau’s statutory authorities related to pre-
release RRC placements, the quoted passages in Section S of
P3 7310.04 must be disregarded. Instead, if needed, refer

to the amended wversions included with this memorandum as
attachments,

(B) Review Inmates for Pre-Release RRC Placements 17-19 Months
Before Projected Release Dates - Because the Act increases
the maximum available pre-release RRC placement timeframe to
12 months, Bureau staff must review inmates for pre-release
RRC placements earlier than provided in PS 7310.04.
Specifically, inmates must now be reviewed for pre-release

RRC placements 17-19 months before their projected release
dates.

{C} Criteria for Pre-Release RRC Placements - The Act requires
that inmates be individually considered for pre-release RRC

placements using the following five-factor criteria from
18 U.5.C. § 3621(b):

{1) The resources of the facility contemplated;
(2) The nature and circumstances of the offense;
(3} The history and characteristics of the prisoner;
{4} Any statement by the court that imposed the sentence:
(a) concerning the purposes for which the sentence to
imprisonment was determined to be warranted; or
(b} recommending a type of penal or correctional
facility as appropriate; and
{5) Any pertinent policy statement issued by the U.S.
Sentencing Commission.®

3 As of this memorandum’s date, the U.5. Sentencing Commission has

not issued any policy statements related to the Bureau’s pre-releade RRC
placement procedures.
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Assessing inmates under the above criteria necessarily
includes continuing to consider the more specific, and
familiar, correctional management criteria found in

PS 7310.04, including, but not limited to, the inmate’s
needs for services, public safety, and the necessity of the
Bureau to manage its inmate population responsibly. In
doing sc, staff must not view any of the criteria listed in
PS 7310.04, especially Sections 9 and 10, or any other
policy, as automatically precluding an inmate’s pre-release
RRC placement. Rather, in accordance with the Act, each
individual inmate’s pre-release RRC decision must be
analyzed and supported under the five-factor criteria.

Additionally, the Act requires staff to ensure that each
pre-release RRC placement decision is “of sufficient
duration to provide the greatest likelihood of successful
reintegration into the community.” See 18 U.S.C.

§ 3624 (c) (6) (C) (amended). This means Bureau staff must
approach every individual inmate’s assessment with the
understanding that he/she is now eligible for a maximum of
12 months pre-release RRC placement. Provisions in

PS 7310.04 that reflect any other possible maximum timeframe
must be ignored.

(D) Regional Director Approval Required for Pre-Release RRC
Placement Beyond Six Months - While the Act makes inmates
eligible for a maximum of 12 months pre-release RRC
placements, Bureau experience reflects inmates’ pre-release
RRC needs can usually be accommodated by a placement of six
months or less. Should staff determine an inmate’s pre-
release RRC placement may require greater than six menths,
the Warden must obtain the Regional Directox’s written
concurrence before submitting the placement t¢ the Community
Corrections Manager,

IV. Does the Act apply to inmates whose RRC decisions have
already been made?

Yes. Inmates previously reviewed for pre-release RRC placements
under any circumstances, and not yet transferred to an RRC, must
be reconsidered utilizing the standards set forth in this
guidance memorandum, whereby they are eligible for a maximum of
12 months placement. These reviews must be conducted by the
classification team and documented on the Inmate Activity record
(BP-A381.058).

Any inmate whose Program Review is scheduled at a time when

consideration for a 12 month RRC placement is not feasible, will
need to be reviewed and documented as indicated above.
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§ 3621. Imprisonment of a

convicted person (as amended by
the Second Chance Act of 2007,
FPub. L. No. 110-199, April 9,
2008) .

(a) Commitment to custody of Bureau
of Prisons.--A person who has been
sentenced to a term of imprisonment
pursuant to the provisions of
subchapter D of chapter 227 shall
be committed to the custody of the
Bureau of Prisons until the
expiration of the term imposed, or
until earlier released for
satisfactory behavior pursuant to
the provisions of section 3624.

(b) Place of imprisonment.--The
Bureau of Prisons shall designate
the place of the prisoner's
imprisonment. The Bureau may
designate any available penal or
correctional facility that meets
minimum standards of health and
habitability established by the
Bureau, whether maintained by the
Federal Government or otherwise and
whether within or without the
judicial district in which the
person was convicted, that the
Bureau determines to be appropriate
and suitable, considering--

(1) the rescurces of the facility
contemplated;

(2) the nature and circumstances of
the offense;

(3) the history and characteristics
of the prisoner;

(4) any statement by the court that
imposed the sentence--

(A) concerning the purposes for
which the sentence to imprisonment
was determined to be warranted; or

(B} recommending a type of penal or
correctional facility as
appropriate; and

(5) any pertinent policy statement
issued by the Sentencing Commission
pursuant to section 994 (a) (2) of
title 28.

In designating the place of
imprisonment or making transfers
under this subsection, there shall
be no favoritism given to prisoners
of high social or economic status.
The Bureau may at any time, having
regard for the same matters, direct
the transfer of a prisoner from one
penal or correctional facility to
another. The Bureau shall make
avallable appropriate substance
abuse treatment for each prisoner
the Bureau determines has a
treatable condition cof substance
addiction or abuse. Any oxder,
recommendation, or request by a
sentencing court that a convicted
perscn serve a term of imprisonment
in a community corrections facility
shall have no binding effect on the
autheority of the Bureau under this
section to determine or change the
place of imprisonment of that

pPersorn.

(c) Delivery of order of
commitment.--When a prisoner,
pursuant to a court order, 1is
placed in the custody of a person
in charge of a penal or
correctional facility, a copy of
the order shall be delivered to
such person as evidence ¢f this
authority to hold the prisoner, and
the original order, with the return
endorsed thereon, shall be returned
to the court that issued it.

{d} Delivery of prisoner for court
appearances.—--The United States
marshal shall, without charge,
bring a priscner into court or
return him to a prison facility on



order of a court of the United
States or on written request of an
attorney for the Government.

{e) Substance abuse treatment.--

(1) Phase-in.--In order to carry
out the requirement of the last
sentence of subsection (b) of this
section, that every prisoner with a
substance abuse problem have the
oppeortunity to participate in
apprepriate substance abuse
treatment, the Bureau of Prisons
shall, subject to the availability
of appropriations, provide
residential substance abuse
treatment (and make arrangements
for appropriate aftercare)--

(A) for not less than 50 percent of
eligible prisoners by the end of
fiscal year 1995, with priority for
such treatment accorded based on an
eligible prisoner's proximity to
release date;

(B) for not less than 75 percent of
eligible prisoners by the end of
fiscal year 1996, with priority for
such treatment accorded based on an
eligible prisoner's proximity to
release date; and

(C) for all eligible prisoners by
the end of fiscal year 1997 and
thereafter, with priority for such
treatment accorded based on an
eligible prisoner's proximity to
release date.

(2) Incentive for prisoners'
successful completion of treatment
program,--

(A} Generally.--Any prisoner who,
in the judgment of the Director of
the Bureau of Prisons, has
successfully completed a program of
residential substance abuse
treatment provided under paragraph
(1) of this subsection, shall

remain in the custody of the Bureau
under such conditions as the Bureau
deems appropriate. If the
conditions of confinement are
different from those the prisoner
would have experienced absent the
successful completion of the
treatment, the Bureau shall
pericdically test the prisoner for
substance abuse and discontinue
such conditions on determining that
substance abuse has recurred.

{B) Period of custody.--The period
a prisoner convicted of a
nonviolent offense remains in
custody after successfully
completing a treatment program may
be reduced by the Bureau of
Prisons, but such reduction may not
be more than cne year from the term
the prisconer must otherwise serve.

{3) Report.--The Bureau of Prisons
shall transmit to the Committees on
the Judiciary of the Senate and the
House of Representatives on January
1, 1995, and on January 1 of each
year thereafter, a report. Such
report shall contain--

{A} a detailed quantitative and
qualitative description of each
substance abuse treatment program,
residential or not, operated by the
Bureau;

(B) a full explanation of how
eligibility for such programs is
determined, with complete
information on what proportion of
prisoners with substance abuse
problems are eligible; and

(C) a complete statement of to what
extent the Bureau has achieved
compliance with the requirements of
this title.

(4) Authorization of
appropriations.~-There are
authorized to carry out this



subsection such sums as may be
necessary for each of fiscal years
2007 through 2011.

(S) Definitions.--As used in this
subsection—-

(A) the term “residential substance

abuse treatment” mearrs—a—course—of
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appropriete—that—may—extend—ireyond
the—treatmenrt—period— means a
course of individual and group
activities and treatment, lasting
at least & months, in residential
treatment facilities set apart from

the general priscn population
(which may include the use of

pharmocotherapies, where
appropriate, that may extend beyond
the 6-month period):;

(B) the term “eligible prisoner”
means a prisoner who is--

{i) determined by the Bureau of
Prisons to have a substance abuse
problem; and

(ii) willing to participate in a
residential substance abuse
treatment program; and

(C) the term “aftercare” means
placement, case management and

monitoring of the participant in a
community-based substance abuse
treatment program when the
participant leaves the custody of
the Bureau of Prisons.

{(6) Coordination of Federal
assistance.—--The Bureau of Prisons
shall consult with the Department
of Health and Human Services
concerning substance abuse
treatment and related setrvices and
the incorporation of applicable
components of existing
comprehensive approaches including
relapse prevention and aftercare
services,

(f) Sex offender management.--

(1) In general.--The Bureau of
Prisons shall make available
appropriate treatment to sex
offenders who are in need of and
suitable for treatment, as follows:

(A) Sex offender management
programs.—--The Bureau cf Prisons
shall establish non-residential sex
offender management programs to
provide appropriate treatment,
monitoring, and supervision of sex
offenders and to provide aftercare
during pre-release custody.

{B) Residential sex offender
treatment programs.--The Bureau of
Prisons shall establish residential
sex offender treatment programs to
provide treatment to sex offenders
who volunteer for such programs and
are deemed by the Bureau of Prisons
to be in need of and suitable for
residential treatment.

{2) Regions.--At least 1 sex
cffender management program under
paragraph (1) (A), and at least one
residential sex offender treatment
program under paragraph (1) (B),
shall be established in each region
within the Bureau of Prisons.



(3) Authorization of
appropriations.--There are
authorized to be appropriated to
the Bureau of Prisons for each
fiscal year such sums as may be
necessary to carry out this
subsection.

{g) CONTINUED ACCESS TO MEDICAL
CARE .—

(1) IN GENERAL.—In order to ensure
a minimum standard of health and
habitability, the Bureau of Prisons
should engure that each prisoner in
a_community confinement facility
has access to necessary medical
care, mental health care, and
medicine through partnerships with
local health service providers

and transition planning.

{2) DEFINITION.—In this subsection,
the term “community confinement”
has the meaning given that term in
the application notes under section
5Fl1.1 of the Federal Sentencing
Guidelines Manual, as in effect on
the date of the enactment of the
Second Chance Act of 2007.

[BOF Editor’s Note: The definition
of “community confinement” provided
in the application notes under
U.5.5.G. § 5F1.1 on April 9, 2008,
is as follows:

"'“Community confinement’ means
residence in a community treatment
center, halfway house, restitution
center, mental health facility,
alcohol or drug rehabilitation
center, or other community
facility; and participation in
gainful employment, employment
search efforts, community service,
vocational training, treatment,
educational programs, or similar
facility-approved programs during
non-residential hours.”)



§ 3624. Release of a prisoner
(as amended by the Second Chance

Act of 2007, Pub. L. No. 110-199,
April 9, 2008).
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(c) PRELEASE CUSTODY.—

(1) IN GENERAL.—The Director of the

Bureau of Prisons shall, to the
extent practicable, ensure that a
priscner serving a term of
imprisonment spends a portion of
the final months of that term (not
tc exceed 12 months), under
conditions that will afford that
prisoner a reasonable opportunity
te adjust to and prepare for the
reentry of that prisoner into the
community. Such conditions may
include a community correctional

facility.

(2) HOME CONFINEMENT AUTHORITY.—The
authority under this_ subsection may
be used to place a prisoner in home
confinenment for the shorter of 10
percent of the term of imprisonment
of that prisoner or 6 months.

(3) ASSISTANCE.—The United States
Probation System shall, to the
extent practicable, offer
assistance to a prisoner during
prerelease custody under this
subsection.

(4) NO LIMITATIONS.-Nothing in this
subsection_shall be construed to
limit or restrict the authority of
the Director of the Bureau of
Prisons under section 3621,

(5) REPORTING.—Not later than 1
vear after the date of the
enactment of the Second Chance Act
of 2007 (and every year
thereafter), the Director of the
Bureau of Prisons shall transmit to
the Committee on the Judiciary of
the Senate and the Committee on the
Judiciary of the House of
Representatives a report describing
the Bureau’s utilization of
community corrections facilities.
Each report under this paragraph
shall set forth the number and
percentagqe of Federal prisoners
placed in community corrections
facilities during the preceding
year, the average length of such
placements, trends in such
utilization, the reasons some
prisoners are nct placed in
community corrections facilities,
and any other information that may
be useful to the committees in
determining if the Bureau is
utilizing community corrections
facilities in an effective manner.

(6) ISSUANCE OF REGULATIONS.—The
Director of the Bureau of Prisons
shall issue regulations pursuant to
this subsection not later than 90
days after the date of the
enactment of the Second Chance Act
of 2007, which shall ensure that




placement in a community
correctional facility by the Bureau
of Prisons is—

{A) conducted in a manner
consistent with section 3621 (b) of
this title;

(B} determined on an individual

basis; and

(C) of sufficient duration to
provide the greatest likelihood

of successful reintegration into
the community.




